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STATUS OF MINORITIES

Executive Summary

Although the term "minority" has not been universally defined, four
critical elements have emerged over the last two decades, mainly from a number
of international instruments and case law on minorities: (a) the treatment of
minorities within states is a matter of international concern; (b) the existence of
minorities is riot based on law but is a matter of fact; (c) in addition to the human
rights applicable to all individuals, minorities have the right to enjoy their own
culture, practice their own religion, and use their own language in community
with others of their group; and (d) the right to self-identification. A group may be
defined as a minority if it meets certain objective criteria, such as ethnicity,
language or religion, and numerical inferiority, as well as the subjective element
of self-identification. In recognizing minorities within their borders, states
cannot arbitrarily deny their existence, but must base their decision on objective
criteria and the subjective element.

At the international and regional levels, a panoply of norms, standards,
and principles have been developed by the United Nations, the Council of Europe,
the European Union (EU), and the Organization for Security and Co-operation in
Europe (OSCE) to protect and safeguard minority rights. Such norms, standards,
and principles are binding on Greece legally due to ratification and/or politically,
as in the case of OSCE commitments. In particular, under article 27 of the
International Covenant on Civil and Political Rights (ICCPR), as interpreted by
the Human Rights Committee, the body of experts that monitors implementation of
the ICCPR, Greece may be obliged to take positive measures to ensure that
minorities enjoy their fundamental human rights, including their culture,
language, and religion, and are protected against acts of Greek authorities, be
they judicial, administrative, or legislative, and also against acts of other persons.

Greece is a democratic and pluralistic society based on the rule of law
and fundamental human rights. It is a largely homogeneous country; according
to estimates more than 90% of its population identify themselves as Greek
Orthodox. Greece's longstanding and categorical official position is that there is
no other minority except the Muslim minority that lives in Western Thrace.
Greece also contends that the Muslim minority, which amounts to approximately
100,000 people, is composed of three distinct groups: those of Turkish ethnic
origin, the Pomaks, and the Roma.
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The origins of the Muslim minority in Western Thrace is the outcome of
history and law. Its legal status is governed by (a) the Convention on the
Compulsory Exchange of Population signed in Lausanne in January 1923; and
(b) the Treaty of Lausanne of July 1923. Both instruments have been signed and
ratified by Greece and Turkey. The Convention exempted from the compulsory
exchange those Muslim Greek citizens who lived in Western Thrace and the Greek
Orthodox of Turkish citizenship who lived in Istanbul and those on the islands of
Imbros and Tenedos (Gokceada and Bozcaada in Turkish). The Treaty of
Lausanne establishes the boundaries of modern Turkey and Greece. In addition,
the Treaty of Lausanne makes provision for a number of rights to the non-Muslim
minorities in Turkey. Greece assumed the obligation to grant the same rights to
its Muslim minority with no specific geographic limitation.

The Supreme Court of Greece (Areios Pagos) has held that the Treaty of
Lausanne applies to the entire territory of Greece, except the area of the
Dodecanese Islands, which falls under the Peace Treaty of Paris of 1947.
Nevertheless, the official position of Greece is that the territorial scope of the
provisions of the 1923 Lausanne Treaty is limited to the Muslim minority that
resides in Western Thrace.

For its part, Greece has fulfilled its basic obligations arising from the
Treaty of Lausanne towards its Muslim minority. Muslims who live in Western
Thrace are afforded unhindered freedom to enjoy and practice their religion
individually or in community with others in numerous mosques. The right to
education is also guaranteed and secured to all. Moreover, Greece has taken an
affirmative action measure to ensure that a certain percentage of Muslim minority
students are enrolled in Greek universities.

Greece is a civil law country with a long civil law tradition and history.
There is no consensus in the legal literature or the courts as to whether the
Muslim minority has the option to choose between Sharia law and civil
jurisdiction. In practice, the Muslim minority is subject to Sharia law, although
Sharia law is inconsistent with the principle of equality of the sexes, equality
before the law, and international human rights and freedoms. Application of
Sharia law to issues of marriage, divorce, guardianship, and inheritance could
also be found to violate Greek public order and morals, and is incompatible with
EU and Council of Europe rules and standards.

The Lausanne Treaty and Turkey

Article 45 of the Treaty of Lausanne, which according to Greece and
Turkey deals with reciprocity, has been contentious from the very beginning. The
term "reciprocity" as such does not appear in the language of the Treaty; rather,
the word "similarly" is used, which implies parallel obligations rather than
making conditional the obligations of each party toward its minorities upon the
performance of certain actions by the other party. Consequently, both parties
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have misconstrued and negatively interpreted article 45, guided by political
expediency, and have resorted to the reciprocity principle to justify
discriminatory practices against their respective minorities. The volatile period
of the 1950s, 1960s, and 1970s in Greece and Turkey's history had an adverse
impact on minorities. Reciprocity was often invoked for reasons related to
education, religious rights, and religious foundations (vakfs). In contrast to prior
law, Greek legislation on vakfs adopted in 2008 contains no reference to the
reciprocity clause, indicating that Greece is moving away from it.

The question of reciprocity was raised by Turkey in three cases that
reached the European Court of Human Rights (ECHR) in recent years. In 2008,
in the case of Apostolidis and Others v. Turkey, the ECHR stated that the
European Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHRFF), "contrary to classical international treaties, transcends
the frame of simple reciprocity between the contracting parties and creates
objective requirements with a collective guarantee that goes beyond the bilateral
synallagmatic commitments." This court dictum is significant in itself and has
legal implications, because the ECHR clearly denounced reciprocity and sent a
message to both parties that state interference with the enjoyment of minority
rights will not be accepted by the Court.

Individuals of Turkish ethnic background argued before the ECHRfor the
right of self-identification as a "Turkish" minority. Greece has responded to this
demand by claiming that the Treaty of Lausanne recognizes only a Muslim
minority and not a Turkish one. Consequently, associations wishing to register as
"Turkish" are denied registration by Greek courts (including the Supreme Court,
which upheld decisions of lower courts) or are ordered to close down on the
grounds of public security and public order, as was the case with Tourkiki Enosi
Xanthis (the Turkish Union of Xanthi). In three cases-Bekir Ousta, Emin and
Others, and Turkish Union of Xanthi-the ECHR found against Greece for
infringing the right of association as protected by the European Convention of
Human Rights and Fundamental Freedoms. In the aftermath of these cases, and
during the period of 2008-2010, thirty-two out of thirty-three applications for
registration with the word "minority" have been accepted.

'Macedonian Minority'

Minorities exist as a matter of fact and not of law. This principle was first
established by the Permanent Court of International Justice (PCIJ), the
predecessor to the International Court of Justice and upheld in subsequent court
decisions, including those of the ECHR.

Greece vehemently denies that a distinct ethnic or linguistic minority
exists within its borders by the name "Macedonian." However, Greece does
recognize an individual's right to self-identification. Recognition of a
"Macedonian minority" entails complex political ramifications and Greece has
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refused to do so, citing public security and public order. The applicants in the
case of Sidiropoulos and Others v. Greece, who established an association called
the Home of Macedonian Civilization, instituted legal proceedings before the
ECHR arguing for their right to self-identify as a "Macedonian minority" and
their right to form associations. The ECHR held that the aims of the association
to maintain its culture and traditions "were perfectly clear and legitimate." It
also dismissed Greece's arguments and concluded that Greece violated the
group's right of association under article 11 of the European Convention on
Human Rights. Another case involved Ouranio Toxo (Rainbow), a political party
that resorted to the ECHR alleging a violation of the right to association. The
ECHR ruled infavor of Ouranio Toxo.

Roma

While the Roma located in Thrace are granted minority status based on
the Treaty of Lausanne of 1923, Roma living in other parts of Greece have been
deemed by the Greek government as a "vulnerable group." Greece has instituted
a number of public policy programs, including home loans, to assist the Roma in
fighting marginalization and social exclusion, and in joining mainstream society.
Nevertheless, the European Committee of Social Rights, which is in charge of
ensuring implementation of the European Social Charter, found against Greece in
2003 and 2009 for failing to take measures to improve the living conditions of the
Roma, especially because of "excessive numbers of Roma living in sub-standard
housing conditions," and forced evictions. In the Sampanis case eleven
applicants of Roma origin argued before the ECHR that their children were
subject to discrimination and less favorable conditions than other children in
school. In 2008, the ECHR court upheld the right of Roma children not to be
segregated in schools. The case of Demir Ibishi and Others v. Greece, involving
sixteen Albanian Roma who were evicted twice, was rejected as inadmissible by
the ECHR in April 2012 for failing to exhaust domestic remedies.

Developments After the Lausanne Treaty Legal Framework

The political and legal landscape has changed dramatically since the
signing of the Treaty of Lausanne, one of the two surviving treaties on minorities
under the League of Nations system. Greece and Turkey are members of the
Council of Europe, and the ECHRFF is part of their domestic legislation. Greece
has been a member of the EU since 1981 and is bound by EU treaties, secondary
legislation, and the Charter on Fundamental Rights to respect the rights of
people belonging to minority groups. For Turkey, accession to the EU requires,
inter alia, respect of the law on minorities as formulated in the Copenhagen
political criteria of 1993, which was adopted by the European Council.

As stated above, as a state party to the ICCPR, the International
Convention on the Elimination of All Forms of Racial Discrimination (CERD),
and the Rights of the Child Convention, Greece is required to safeguard certain
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rights for its minorities. Overarching themes include the right of persons
belonging to minorities to practice their own religion, culture, and language.

Moreover, as a participating state in the OSCE, Greece has assumed
political commitments under article VII of the Final Act of the Conference on
Security and Cooperation in Europe (Helsinki Accords) to protect the rights of
minorities within its territory. The Concluding Document of the 1989 Vienna I

meeting of the OSCE requires protection of the rights of minorities. In addition,
the 1990 OSCE Copenhagen document contains political commitments for Greece
with regard to minorities. Finally, in the 1990 Charter of Paris for a New
Europe, Greece, along with thirty-four other countries, reaffirmed that the ethnic,
cultural, linguistic, and religious identity of national minorities "will be
protected" and that such persons have the right to express, preserve, and develop
that identity infull equality before the law and without any discrimination.

Consequently, while the Treaty of Lausanne of 1923 exclusively regulates
the status of the Turkish minority in Western Thrace, the legal documents
referenced above could also be relevant and applicable to the Muslim minority.
Moreover, Greece has assumed legal and political obligations regarding groups
that self-identify as minorities by virtue of the legal instruments referenced above.
One could also argue that the Treaty of Lausanne has been supplanted by
contemporary legal instruments ratified by Greece that provide specific and
extensive minority rights. However, such an argument was dismissed by the
Greek Supreme Court, which ruled in Decision No. 412005 that the Treaty of
Lausanne is a lex specialis and as such has not been superseded by a newer
treaty. Therefore, based on the Supreme Court's decision, Greece remains bound
only by the Treaty of Lausanne provisions as far as the Turkish minority is
concerned

Finally, a number of international and regional human rights bodies
under the United Nations and the Council of Europe have issued reports on the
situation of minorities in Greece, and have called on Greece to cease its
restrictive interpretation of the Treaty of Lausanne and to align its policy with
contemporary international and regional human rights treaties.

Juridical Status of Religious Communities

The right to freedom of religion as recognized in the Greek Constitution
and the ECHRFF, and as interpreted by the ECHR, is closely linked with the right
of association, including the right for religious communities to acquire legal
personality. The lack of a possibility to acquire legal personality is in itself a
violation of the rights offreedom of religion and association.

In Greece, only the Orthodox Church of Greece, which constitutionally
holds the title of the "prevailing religion, " the Jews, and the Muslims are legal
entities of public law. It appears that other religions or denominations cannot
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register as such but may register either as associations, foundations, or
charitable fund-raising committees pursuant to Greek Civil Code provisions and
upon fulfillment of certain criteria, including that of a "known" religion. A lack
of juridical status has legal consequences; without it, religious groups cannot
represent themselves before the courts and cannot own property.

Pending Legislation on Combating Hatred and Xenophobia

A pending bill on combating hatred and xenophobia seeks to abolish
inadequate Greek legislation and harmonize domestic law with EU standards. It
is an important piece of legislation designed to cover additional forms of
aggravating forms of racism based on religion, color, national or ethnic origin,
and sexual orientation committed either verbally, through the press, or through
the Internet. The proposed legislation also imposes stiff penalties on violators .
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